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EMERGENCY CONTRACEPTION IN THE
EMERGENCY ROOM: "EC IN THE ER"
ANALYSIS AND RECOMMENDATIONS
BY JOELLE EMERSON

INTRODUCTION'

In 2009, Washington, D.C. passed a law requiring that sexual
assault victims in the District's emergency rooms be given information about and access to emergency contraception (EC). 2 The
law became one of a number of "EC in the ER" (emergency
contraception in the emergency room) laws-state laws mandating that emergency rooms dispense emergency contraception to
sexual assault victims who request it.3 Though the passage of the
law signaled a victory for advocates, a recent analysis suggests
that, despite its promise, D.C.'s law has fallen short in its implementation. 4 Unfortunately, D.C.'s failure to enforce its law is a
common theme in EC in the ER laws around the country.
Twelve states and Washington, D.C. have enacted EC in the
ER laws. 5 EC in the ER laws communicate an understanding
1 Portions of this section were printed in Joelle Emerson, E.C. in DC: An
Analysis of Washington, D.C.'s Emergency Contraception Legislation, 21
STAN. L. & POL'Y REV. 155 (2010).
2 D.C. CODE §§ 7-2121 to -2125 (2009).
3 See Guttmacher Inst., Emergency Contraception (Oct. 1, 2011) availableat
www.guttmacher.org/pubs/spib-EC.pdf (listing state EC in the ER laws).
Note that I do not include Ohio in my count; though Ohio has a formal policy
of providing EC in emergency rooms, but the policy is not legislatively
mandated.
4 Emerson, supra note 1; see also infra notes 113-24 and accompanying text.
5 D.C. CODE § 7-2125 (2009); Sexual Assault Victim Protocols, H.B. 132,
58th Leg., 2009 Gen. Sess. (Utah 2009); N.Y. PUB. HEALTH LAW § 2805-p

(McKinney 2008); MINN. STAT. §145.4712 (2008); N.J. STAT. ANN. §§ 26:2H12.6b to -12.6g (West 2008); N.M.
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that the basic standard of care for sexual assault victims should
include emergency contraception. These laws are in many ways
a positive first step towards ensuring that sexual assault victims
are given comprehensive care in emergency rooms. Unfortunately, though, EC in the ER laws face major hurdles to their
enforcement, which in many cases severely curb their utility.
This paper evaluates existing EC in the ER laws, considering the
barriers to their implementation and ultimately making recommendations about what can be done to guarantee that the laws
are as effective as possible.
Part I provides background on emergency contraception and
the importance of providing EC to sexual assault victims. It then
introduces EC in the ER laws as an important tool in ensuring
EC provision in emergency rooms. Part II evaluates EC in the
ER laws and their statutory enforcement schemes, discussing
implementation successes and failures in each state, and ultimately considering why states have had varying levels of success
in compliance with their EC in the ER laws. Part II is divided
into three sections: the first discusses laws that have no statutory
enforcement mechanisms; the second discusses laws that have
reactive, or complaint-based enforcement only; and the third
discusses laws that have proactive (or a combination of proactive and reactive) enforcement mechanisms.6
OR. REV. STAT. § 435.254 (2008); CONN. GEN. STAT. § 19a-112e (2007)
WASH. REV. CODE §§ 70.41.020, .350, .360 (2008); Wis. STAT. § 50.375
(2008); CAL. PENAL CODE § 13823.11 (West 2002); S.C. CODE. ANN. § 16 31350 (1997). See also GUTTMACHER INST., supra note 3. Four other states

have laws requiring information about emergency contraception (but not the
drug itself) to be given to sexual assault victims in emergency rooms. Id. This
Paper will focus on the former type of laws, analyzing state laws actually
mandating the dispensation of the drug.
6 Note that advocates in some of the states that have passed EC in the ER
laws have conducted research to determine the effectiveness of the laws. In
other states, no such data exists. The analysis provided in this paper reflects
the differing levels of data available for various states; for those states where
no data was available, the analysis is likewise more limited. The unavailability of data does not necessarily mean that a state's law is not functioning well;
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Ultimately, the paper concludes that the presence or absence
of a statutory enforcement scheme is not outcome-determinative: some states with no statutory enforcement have successfully implemented their laws, and some states with strong
statutory schemes have fallen short. The laws that have been
most successful have included a combination of factors, most
notably strong enforcement (though not necessarily statutorilymandated), and stakeholder involvement in ensuring the success
of the law.
I.

BACKGROUND ON EMERGENCY CONTRACEPTION AND

EC IN THE ER
A.

LAWS

7

Importance of Emergency Contraception for
Sexual Assault Victims

In order to understand EC in the ER laws, it is important to
understand what emergency contraception is, what it is not, and
what it can do for sexual assault victims in hospital emergency
rooms. Emergency contraception, commonly referred to as the
''morning after pill" or "the pill," is an FDA-approved method
of preventing pregnancy after sexual assault, unprotected intercourse or failure of another birth control method.8 EC is effective if taken within seventy-two hours,9 but has the highest rate
of success if taken within the first twenty-four hours of unprotected sex.10 EC is sold under the brand names Plan B, Plan B
it simply means that advocates in that state have not yet collected data about
EC in the ER.
7 See supra note 1.
8 Prescription Drug Products; Certain Combined Oral Contraceptives for
Use as Postcoital Emergency Contraception, 62 Fed. Reg. 8610 (Feb. 25,
1997).
9 Research indicates that, when taken within 72 hours, EC can reduce the
risk of getting pregnant by 75%. James Trussell et al., The Role of Emergency
Contraception, 190 AM. J. OBSTETRICS & GYNECOLOGY S31-33 (Apr. 2004).
10 PlanBOneStep.com, Frequently Asked Questions, http://www.planbone
step.com/plan-b-faq.aspx#2 (last visited Jan. 2, 2010).
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One-Step and Next Choice." In general, the sooner EC is taken,
12
the better it works.
Emergency contraception is often confused with pills such as
RU-486, the so-called "abortion pill," which is used to end
pregnancies after conception. 13 Opponents of EC suggest that
because it inhibits ovulation, fertilization or implantation, it in14
terferes with potential human life and is thus akin to abortion.
Notwithstanding these charges by opponents, EC has little in
common with RU-486 mifepristone,1 5 and medical evidence
makes clear that EC does not induce abortion or interfere with
an existing pregnancy.1 6 In fact, when taken after conception,
EC does not have any adverse affects on a fetus. 17 Emergency
11
12

Id.
Charlotte Ellertson et al., Extending the Time Limit for Starting the Yuzpe

Regimen of Emergency Contraception to 120 Hours, 101
GYNECOLOGY 1168, 1168-71 (2003).

OBSTETRICS AND

13 See, e.g., Pontifical Academy for Life, Statement on the So-Called "Morning-After Pill" (Oct. 31, 2000), http://www.vatican.va/roman-curia/pontifical
academies/acdlife/documents/rc-pa acdlifedoc_20001031-pillola-giorno-do
poen.html.
14 Marcia M. Boumil & Dana Sussman, Emergency Contraception:Law, Policy and Practice, 7 CONN. PUB. INT. L.J. 1, 15 (2008) (citing Yuliya Fisher
Schaper, Emergency Contraceptionfor Rape Victims: A New Face of the Old
Battleground of Legal Issues in the Bi-PartisanAbortion Politics in the United
States, 29 RUTGERS L. REV. 1 (2005)).
15 EC pills available in the United States contain the hormone progestin;
RU-486 contains mifepristone. See Trussel, supra note 9.
16 American Medical Women's Association, and the FDA agree that EC has
no effect once implantation has occurred. See supra note 8; Frequently Asked
Questions about Hormonal Approaches to Emergency Contraception,AMERICAN CONGRESS OF OBSTETRICIANS AND GYNECOLOGISTS, http://www.acog.
org/departments/dept notice.cfm?recno=18&bulletin=1084 (last visited Dec.

31, 2009); Position Statement on Emergency Contraception,AMERICAN MEDICAL WOMEN'S ASSOCIATION, http://www.amwa-,doc.org/index.cfm?objectld=
0EF88909-D567-0B25-531927EE4CC23EFB

Plan B: Questions and Answers, U.S. FOOD

(last visited Dec. 31, 2009);
AND DRUG ADMINISTRATION

(Dec. 14, 2006) http://www.fda.gov/Drugs/DrugSafety/PostmarketDrugSafety
InformationforPatientsandProviders/ucm109783.htm (last visited Jan. 2,
2010).
17

See supra note 8.
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contraception actually works much like other types of birth control pills,18 which are used to prevent pregnancy by about eleven
million American women each year. 19 Proponents of EC as a
method of preventing pregnancy suggest that, if used correctly
and consistently, EC has great potential to reduce the need for
abortion.20
Because EC is time-sensitive and because emergency rooms
serve as an entry point into the health care system for victims of
sexual assault who may not have the time or ability to get to a
primary care doctor, 21 it is essential that emergency rooms pro-

vide EC to victims. The National Protocol for Sexual Assault
Medical Forensic Examinations has found that "[f]or individuals
who experience this horrendous crime [sexual assault], having a
positive experience with the criminal justice and health care systems can contribute greatly to their overall healing." 22 The
World Health Organization recommends that emergency contraception should be offered to women who see a doctor within
five days of being sexually assaulted. 23 An estimated 25,000
women in the United States become pregnant as a result of sexual assault each year, and statistics suggest that 22,000 of those
pregnancies would be prevented if every sexual assault victim

James Trussell & Elizabeth G. Raymond, Emergency Contraception:A
Last Chance to Prevent Unintended Pregnancy , 6, 9 (June 2011) available at
http://ec.princeton.edu/questions/EC-review.pdf
19 GUTTMACHER INST., FACTS ON CONTRACEPTIVE USE, (June 2010) available at http://www.guttmacher.org/pubs/fb-contruse.html.
20 Trussell, supra note 18, at 1.
21 Chelsea Polis et al., Accessibility of Emergency Contraception in California's Catholic Hospitals, 15 Women's Health Issues 174 (2005).
18

22 OFFICE OF VIOLENCE AGAINST WOMEN, U.S. DEPARTMENT OF JUSTICE,

A National Protocol for Sexual Assault Medical Forensic Examinations:
Adults/Adolescents, iii (Sept. 2004), http://ncjrs.gov/pdffilesl/ovw/206554.pdf.
23 WORLD

HEALTH

ORGANIZATION,

GUIDELINES

CARE FOR VICTIMS OF SEXUAL VIOLENCE,

FOR

MEDIcO-LEGAL

64 (2003), whqlibdoc.who.int/

publications/2004/924154628X.pdf.
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were given EC.24 That is, nearly 90% of pregnancies resulting
from sexual assault could be prevented if sexual assault victims
5
were treated with emergency contraception.2
Women who are not provided EC are forced to choose between having an abortion and carrying an unwanted pregnancy
to term. Providing EC to sexual assault survivors is therefore a
vital component of comprehensive medical treatment; failure to
provide EC denies survivors control over their bodies at a critical time and exacerbates the trauma of the sexual assault by
forcing them to confront an unwanted pregnancy. 26 The absence
of appropriate and comprehensive medical care after an assault
may also result in feelings of being victimized again.27
The provision of EC is especially important in emergency
rooms, as ERs often provide the first or only medical care that
victims of sexual assault receive. 28 There are a number of reasons that sexual assault victims might receive their only medical
treatment in an emergency room. For example, some may not
have health insurance or a primary care doctor. 29 Others might
be seeking treatment outside of normal business hours. 30 And
many women might not want to see a primary care physician
F. Stewart & J. Trussell, Prevention of Pregnancy Resulting from Rape: A
Neglected Preventative Health Measure, 19 AM. J. PREVENTIVE MEDICINE
228, 228-29 (2000).
25 Id. These statistics might be somewhat misleading, as all women who are
sexually assaulted would not necessarily choose to utilize emergency contraception. However, the numbers still indicate that the uniform availability of
EC would likely have a major impact on pregnancy rates for victims of sexual
assault.
24

26 NATIONAL WOMEN'S LAW CENTER, PROVIDING EMERGENCY CONTRA-

(Aug. 5, 2009), http://www.
nwlc.org/details.cfm?id=2190&section=ReproductiveChoice.
27 Marcia M. Boumil & Dana Sussman, Emergency Contraception:Law, Policy and Practice, 7 CONN. PUB. INT. L.J. 1, 27 (2008).
28 Elizabeth Temin et. al., Availability of Emergency Contraceptionin Massachusetts Emergency Departments, 12 ACAD. EMERGENCY MED. 987, 990-91
(2005).
29 Boumil & Sussman, supra note 27, at 27.
CEPTION TO SEXUAL ASSAULT SURVIVORS, 1

30 Id.
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due to privacy concerns, embarrassment, shame or fear. 31 Even
for victims that have a primary care doctor and are willing to see
them, emergency rooms may still provide the most immediate
32
means of accessing treatment.
The legal consideration of EC provision to rape victims has
been sparse. 33 In one of the few cases addressing the issue, a
sexual assault victim sued a hospital for not offering her prophylaxis when she sought medical treatment there. 34 The defendant,
a Catholic hospital, did not give the plaintiff information about
emergency contraception and failed to inform her that the pill is
most effective in the first seventy-two hours after unprotected
sexual contact.35 The plaintiff did not see her regular doctor until more than seventy-two hours after the rape, and therefore
was unable to access EC when it would have been most effective.36 The plaintiff sued for declaratory and injunctive relief,

seeking to require the hospital to provide rape victims with information and access to emergency contraception. 37 The court
found that "estrogen pregnancy prophylaxis," or emergency
38
contraception, is "'p ost-coital contraception,' not abortion."
However, in denying relief to the plaintiff, the court held that
because she did not become pregnant as a result of the incomplete medical care, she did not suffer injuries that warranted
31
32
33

Id.
Id.

For an analysis of the legal and constitutional issues surrounding emergency contraception, see CENTER FOR REPRODUCTIVE RIGHTS, EMERGENCY
CONTRACEPTION FOR RAPE SURVIVORS, http://reproductiverights.org/en/
document/emergency-contraception-for-rape-survivors (last visited Feb. 16,
2010); see also Heather Rae Skeeles, Patient Autonomy Versus Religious
Freedom: Should State Legislatures Require Catholic Hospitals to Provide
Emergency Contraceptionto Rape Victims?, 60 WASH. & LEE L. REV. 1007

(2003).
34 Brownfield v. Daniel Freeman Marina Hosp., 208 Cal. App. 3d 405, 408
(1989).
35 Id. at 409.
Id.
Id. at 408.
38 Id. at 412.
36
37
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compensation. The court left open the possibility that had damages (such as pregnancy) resulted from a failure to provide information about emergency contraception, "a rape victim
[could] state a cause of action for damages for medical
malpractice."39
B.

Issues with EC Provision in Hospitals

While the benefits of EC are widely recognized in the medical
community4o and advocates consider it critical in the treatment
of sexual assault victims,41 victims still face major barriers to accessing EC. Some hospitals have formal policies of not providing EC; in others, individual doctors or nurses choose not to
provide it.42 In ongoing debates about how EC actually functions, the Catholic Church has led the charge that EC is
equivalent to abortion. 43 Catholic hospitals, which comprise
12.5% of the nation's hospitals, 44 operate under the Ethical and
39 Id.

40 Position Statement on Emergency Contraception, AMERICAN MEDICAL
WOMEN'S ASSOCIATION,

http://www.amwa-doc.org/page3-8/Position (follow

the "Emergency Contraception" link) (last visited Oct. 23, 2011).
41

See, e.g., Emergency Contraception: The "Morning After" Pill, NARAL

PRO-CHOICE AMERICA, http://www.prochoiceamerica.org/what-is-choice/
birth-control/emergency-contraception.html (last visited Oct. 23, 2011); NATIONAL WOMEN'S LAW CENTER, supra note 26.
42 Teresa Harrison, Availability of Emergency Contraception: A Survey of
Hospital Emergency Department Staff, 46 ANNALS OF EMERGENCY MED.

105, 108 (2005).
43 See, e.g., John Henry-Western, Head of PontificalAcademy for Life Reconfirms Morning After Pill Cannot be Used Even in Cases of Rape,
LIFESITENEWS.COM (Feb. 29, 2008), http://www.lifesitenews.com/news/
archive/ldn/2008/feb/08022906 (last visited Oct. 23, 2011); John Henry-Western, Pope Tells Pharmacists Not to Dispense Drugs to Inhibit Implantation;
Implications for Plan B at Catholic Hospitals, LIFESITENEWS.COM (Oct. 29,
2007), posted at http://www.tldm.orgNewsll/PopeDoNotDispenseDrugs
Thatlnhibitlmplantation.htm (last visited Oct. 23, 2011); Emergency Contraception: The Morning-After Pill, AMERICAN LIFE LEAGUE, (Oct. 5, 2005),

http://www.all.org/article.php?id=10130 (last visited Oct. 23, 2011).
44

Id.
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Religious Directives for Catholic Health Care Services (The Directives) developed by the U.S. Conference of Catholic Bishops. 45 The Directives were designed to ensure that Catholic
hospitals do not violate Catholic teachings prohibiting the use of
46
artificial contraception.
Notwithstanding the Directives' probation on artificial contraception, some advocacy groups (including groups within the
Catholic community, such as Catholics for Free Choice) argue
that EC is actually in line with Catholic beliefs. 47 Catholic hospitals' statement of identity, which asserts that Catholic hospitals
"foster healing, act with compassion and promote wellness for
all persons and communities," seems to be in line with providing
comprehensive care to victims of sexual assault.48 Further, Directive 36 specifically allows EC provision for "a female who has
been raped to defend herself against a potential conception
from the sexual assault ...

if, after appropriate testing there is

no indication that she is pregnant." 49 Emergency contraception
45 UNITED STATES CONFERENCE OF CATHOLIC BISHOPS, ETHICAL AND

LIGIOUS

DIRECTIVES FOR CATHOLIC HEALTH CARE SERVICES

RE-

(2009), http://
(last visited

www.usccb.org/about/doctrine/ethical-and-religious-directives/
Oct. 23, 2011).
46 Id. For example, Directive 52 says, "Catholic health institutions may not
promote or condone contraceptive practices but should provide, for married
couples and the medical staff who counsel them, instruction both about the
Church's teaching on responsible parenthood and in methods of natural family planning. Id. The Directives also explain that "[t]he Church cannot approve contraceptive interventions." Id.
47 See Ibis Reproductive Health & Catholics For A Free Choice, Complying
with the Law? How Catholic Hospitals Respond to State Laws Mandating the
Provision of Emergency Contraception to Sexual Assault Patients (2006); Ibis
Reproductive Health & Catholics For A Free Choice, Second Chance Denied: Emergency Contraception in Catholic Hospital Emergency Rooms"
(2002).
48 CATHOLIC HEALTH ASSOCIATION OF THE UNITED STATES, A SHARED
STATEMENT OF IDENTITY FOR THE CATHOLIC HEALTH MINISTRY, http://
www.chausa.org/Pages/Our Work/Mission/MissionResources/AShared_
Statement ofIdentity (last visited Oct. 23, 2011).
49 UNITED STATES CONFERENCE OF CATHOLIC BISHOPS, supra note 45.

Volume 5, Number 1

Published by Digital Commons@DePaul, 2016

ralI 2011

9

DePaul Journal for Social Justice, Vol. 5, Iss. 1 [2016], Art. 6

DePaul Journal for Social Justice

158

is therefore not necessarily out of line with Catholic views on
medical care.
In 2005, a nationwide survey tracked whether EC was being
dispensed to victims of sexual assault in emergency rooms. The
survey found that approximately 55% of Catholic hospitals and
42% of non-Catholic hospitals in the United States would not
dispense emergency contraceptives in their emergency departments under any circumstance. 50 In Catholic hospitals where the
drug was dispensed, it was often given only following a pregnancy test. 51 Because emergency contraception will not affect an
existing pregnancy, such a prerequisite only serves to create a
barrier between the sexual assault victim and protection from
pregnancy.
A 2003 survey of EC provision in New York hospitals found
that as many as one thousand rape victims were being sent away
from emergency rooms without having been given emergency
contraception.52 The Education Fund of Family Planning Advocates asserts that these findings helped make the case for the
state legislation that was enacted shortly thereafter requiring
53
that all hospitals offer EC to rape victims.
The above studies indicate that, without a state law mandating
the provision of EC in emergency rooms, there is little hope that
the drug will be dispensed uniformly, especially in Catholic hospitals.54 Thus, EC in the ER laws bring states closer to ensuring
50

Harrison, supra note 42, at 11.

51 See Complying with the Law, supra note 47, at 11.
52 FAMILY PLANNING ADVOCATES OF NYS AND NEW YORK STATE COALITION AGAINST SEXUAL ASSAULT,

Results of Statewide Survey of Provision

of Emergency Contraception to Rape Survivors at Hospital Emergency Departments in NYS (2003).
53 The Education Fund of Family Planning Advocates, "Emergency Contraception in the ER," http://www.edfundfpa.org/ec/er.asp (last visited Jan. 2,
2010).
54 With the exception of Ohio, all states with policies requiring hospitals to
dispense EC have enacted said policies through the passage of a state law.
Ohio is somewhat of an anomaly. There is currently no state law mandating
EC provision in emergency rooms (though there is such a law pending), but
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protection of rape victims from unwanted pregnancies. Nonetheless, as the discussion in Part II indicates, these laws alone
are not always enough to ensure consistent EC provision.
C.

Introduction to EC in the ER Laws & Statutory
Enforcement Schemes

In order to ensure that hospitals comply with EC in the ER
laws, some states' statutes indicate the mechanisms by which the
laws are to be enforced. In general, statutory enforcement
schemes in EC in the ER laws can be defined as either proactive
or reactive. Reactive can also be thought of as "complaintbased." A proactive enforcement scheme tasks the government
with investigating compliance issues. Reactive enforcement, on
the other hand, typically calls for investigations into compliance
only as a response to complaints against a particular hospital. A
third type of enforcement scheme-and arguably the strongest-includes both types of enforcement mechanisms; that is,
states must independently investigate hospital compliance, but
they must also follow up on complaints of noncompliance.
In all but four EC in the ER laws, enforcement mechanisms
are actually codified in the statute.55 In some of these states, the
enforcement scheme is mentioned only briefly; 56 in others, enthere's a state policy of provision that goes further than even some state laws.
See Ohio Department of Health, Sexual Assault and Domestic Violence Prevention Program, OHIO PROTOCOL FOR SEXUAL ASSAULT FORENSIC AND
MEDICAL EXAMINATION, (Revised 2011) http://www.odh.ohio.gov/odhPro
grams/hprr/sadv/sadvprot.aspx (follow "Protocol for the Treatment of Adult
and Older Adolescent Sexual Assault Patient" hyperlink).
55 The EC in the ER laws of South Carolina, California, Connecticut and
New York all lack statutory enforcement mechanisms. These laws are discussed in Part II.A., infra.
56 For example, the enforcement mechanism in Oregon's EC in the ER law
states only that "[t]he Oregon Health Authority.. .may impose civil penalties
against any hospital that does not comply with the rules detailed in these
laws." OR. REV. STAT. § 435.254 (2009).
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forcement is discussed in detail. 57 At least seven jurisdictions
with EC in the ER laws utilize some form of reactive enforce-

ment. 58 If, after investigating a complaint, the responsible government agency (typically the department of health) finds that a
hospital is violating the law, reactive enforcement mechanisms
authorize the agency to take action either by penalizing the hospital or by requiring a revision of hospital policies. For example,
a hospital in New Mexico may be fined $1,000 or have its license
revoked in the case of numerous unresolved complaints.59 In
Washington, if a hospital is found to be violating the law, it is
issued a "statement of deficiency" and must submit revised policies or a plan to correct the problem. 60 In New Jersey, the law
requires an annual report to the public summarizing both the
complaints filed and the actions taken in response. 61 Reactive
enforcement can thus be an effective tool in regulating compliNew Jersey's law, for example, describes in detail its requirements that the
Department of Health investigate complaints of noncompliance as well as
independently investigate hospital compliance and issue reports regarding its
findings. N.J. STAT. ANN. § 26:2H-12.6c (West 2008).
58 In Minnesota, New Jersey, New Mexico, Oregon, Utah, Washington, and
Wisconsin, government agencies are responsible for investigating complaints
that a hospital is not complying with the law. MINN. STAT. §145.4712 (2008);
N.J. STAT. ANN. §§ 26:2H-12.6b to -12.6g (West 2008); N.M. STAT. ANN.
§§ 24-10D-1 to -5 (West 2008); OR. REV. STAT. § 435.254 (2008); Sexual Assault Victim Protocols, H.B. 132, 58th Leg, 2009 Gen. Sess. (Utah 2009);
WASH. REV. CODE §§ 70.41.020, .350, .360 (2008); WIs. STAT. § 50.375
(2008). Minnesota, New Jersey, Washington and Wisconsin also have proactive enforcement. MINN. STAT. §145.4712 (2008); N.J. STAT. ANN. §§ 26:2H12.6b to -12.6g (West 2008); WASH. REV. CODE §§ 70.41.020, .350, .360
(2008); Wis. STAT. § 50.375 (2008).
59 N.M. STAT. ANN. § 24-10D-5 (West 2008).
60 Telephone interview with Linda L. Foss, Executive Director, Inspections
and Investigations, Clinical Care Facilities, Washington State Dept. of Health
(Jan. 5, 2010).
61 See N.J. STAT. ANN. § 26:2H-12.6f. The statute says, "The commissioner
shall prepare an annual report, which shall be available to the public, summarizing the substantiated complaints, the actions taken by an emergency health
care facility or the commissioner to address the complaints, and the commissioner's findings concerning any pattern of failure to provide services under,
or noncompliance with, the provisions of this act." Id.
57
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ance with EC in the ER laws, as it provides a means by which
sexual assault victims who have not been given appropriate
treatment can report the violation, and it helps the state monitor
hospital compliance on the ground.
Despite the potential efficacy of reactive enforcement, disillusionment with such a limited enforcement scheme recently led
advocates in New Mexico to introduce a second EC in the ER
bill that, had it passed, would have required the Department of
Health to establish a tracking system to determine the success of
the law.62 Although New Mexico has a strong reactive enforcement mechanism, supporters of the proposed bill clearly felt
that the law needed proactive enforcement. Reactive enforcement assigns full responsibility for the law's enforcement to sexual assault victims, who, for a variety of reasons, may not file

complaints. Such a scheme assumes that victims will be aware of
the law, know that they can complain, know how to file a complaint, and, in the wake of a traumatic sexual assault, seek to
pursue a formal complaint process against the hospital. Unsurprisingly, then, reactive enforcement mechanisms operating
alone can sometimes result in little enforcement whatsoever.
Five EC in the ER laws include proactive enforcement mechanisms. 63 With a proactive enforcement scheme, the onus is on
the state to investigate potential violations, rather than solely on
victims to file complaints. Some advocates argue that this sort of
enforcement scheme is much more likely to be effective as it
leaves government agencies-which should have knowledge and
expertise about the law-responsible for making sure the law is
64
followed.
See, e.g., NATIONAL WOMEN'S LAW CENTER, supra note 26.
63 Massachusetts, Minnesota, New Jersey, Washington, D.C., and Wisconsin
all have some form of proactive enforcement. MASS. GEN. LAWS ANN. ch.
111, § 70e (West 2008); MINN. STAT. §145.4712 (2008); N.J. STAT. ANN.
§§ 26:2h-12.6b to -12.6g (2008); D.C. CODE § 7-2125 (2009); Wis. STAT.
§ 50.375 (2008).
64 See, e.g., NATIONAL WOMEN'S LAW CENTER, supra note 26.
62

Volume 5, Number I

Published by Digital Commons@DePaul, 2016

r~ai11201

13

DePaul Journal for Social Justice, Vol. 5, Iss. 1 [2016], Art. 6

DePaul Journal for Social Justice
II.

1+2

COMPLIANCE ISSUES AND RECOMMENDATIONS

The passage of an EC in the ER law-while promising in theory-does not necessarily ensure the provision of EC in practice. A 2005 study of Catholic hospitals in California, New York,
South Carolina and Washington (four of the first states to pass
EC in the ER laws) found that 35% of responding hospitals
would not provide EC under any circumstance, despite the existence of a law mandating its provision.65 Among those respondents, only 53% gave the name and telephone number of
another facility where EC might be available, and only 53% of
those referrals actually lead to a facility that provides EC.66
Thus, the existence of EC in the ER laws did not guarantee that
patients visiting Catholic hospitals would have access to EC, or
even that they would be referred to a hospital that would provide them with the drug.
This Section analyzes the successes and failures of EC in the
ER laws. The Section is organized into three Parts, based on the
three types of enforcement mechanisms in EC in the ER laws.
Part A analyzes compliance issues in states with no enforcement
mechanism; Part B analyzes compliance issues in states with reactive enforcement only; Part C analyzes compliance issues in
states with proactive enforcement mechanisms (or combined
proactive and reactive enforcement mechanisms). Ultimately,
the findings in this Section demonstrate that, while enforcement
mechanisms may help ensure compliance with EC in the ER
laws, they are not sufficient to guarantee a law's effectiveness.
The states that have experienced the most success with their EC
in the ER laws are those in which advocates and stakeholders
have been deeply involved, and strategies for compliance have
extended beyond the scope of what is statutorily required.

65 See
66 Id.

Complying with the Law, supra note 47.
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A.

No Statutory Enforcement Mechanism

South Carolina, California, Connecticut, and New York's EC
in the ER laws each lack statutory enforcement mechanisms.67
The experiences in these states indicate that, while the absence
of a statutory enforcement scheme can make enforcement difficult, there are non-statutory strategies that can be pursued to
improve compliance and enforcement.
South Carolina was the first state to mandate EC provision by
statute-the state's EC in the ER law was enacted in 1997.68 The

law says that exams of sexual assault victims "must include medication for pregnancy prevention if indicated and if desired." 69 A
study ten years after the passage of the law demonstrated that of
the hospitals that treat sexual assault victims in South Carolina,
90% have a protocol for providing emergency contraception.70
This statistic seems to suggest that in South Carolina, hospitals
are at least aware of the law and for the most part are in compliance. Because the law has been in existence for thirteen years,
and advocacy groups have been working for several years to educate health care providers about the requirement, 71 the general
statistics regarding compliance seem promising.
S.C. CODE. ANN. § 16 3-1350 (2003); CAL. PENAL CODE § 13823.11
(2009); CONN. GEN. STAT. § 19a-1le (2011); N.Y. PUB. HEALTH LAW § 2805p (McKinney 2008).
68 S.C. CODE. ANN. § 16 3-1350 (2003).
67

69

Id.

70 TERESA

N.

CAROLINA

EMERGENCY

EMERGENCY

HARRISON,

IBIS REPRODUCTIVE HEALTH FOR THE SOUTH
CONTRACEPTION

CONTRACEPTIVE

INITIATIVE,

ACCESSIBILITY

PILL-RELATED SERVICES FOR SEXUAL

OF

As-

4 (2007).
For example, South Carolina Emergency Contraception Initiative has
worked to educate health care providers as well as the general public about
the law as well as how providers can be sure to provide appropriate care to
victims of sexual assault. See generally THE SOUTH CAROLINA EMERGENCY
CONTRACEPTION INITIATIVE, ABOUT Us, http://www.morningafterinfo.org/
about.php (last visited Feb. 17, 2010).
SAULT SURVIVORS IN SOUTH CAROLINA
71
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The 90% statistic is misleading, however, because hospitals in
South Carolina have erected major barriers to the actual provision of the drug, allowing them to technically comply with the
law and claim that they have a protocol for providing EC, but
avoid actually providing it in a number of circumstances. For
example, all of the hospitals in South Carolina that treat sexual
assault victims require a pregnancy test before administering
EC.72 Sixty percent of hospitals require sexual assault patients to
file a police report before accessing EC, and forty percent require them to undergo a rape kit examination in order to receive
emergency contraception. 73 Some hospitals have multiple requirements (i.e., requiring a rape kit exam and the filing of a
police report), and 40% of the hospitals treating sexual assault
victims reported that EC provision is contingent upon all three
criteria being met.74
These barriers-especially the requirement that victims file a
police report-may have a major impact on the number of
women who are ultimately able to receive EC. Requiring a victim to report a sexual assault is a huge burden, 75 which explains
While emergency contraception does not affect an existing pregnancy, requirements related to pregnancy are not unique to South Carolina. Harrison,
supra note 42, at 4; see also Prescription Drug Products; Certain Combined
Oral Contraceptives for Use as Postcoital Emergency Contraception, 62 Fed.
Reg. 8610 (Feb. 25, 1997). Laws in Massachusetts and Connecticut also allow
providers to test for pregnancy before administering EC. See Telephone interview with Lenore Tsikitas, Education and Clinical Operations Specialist,
Family Planning Program, Massachusetts Dept. of Public Health (Dec. 18,
2009); see also infra note 96 and accompanying text. In New York, providers
do not have to dispense EC to women who are pregnant. N.Y. PuB. HEALTH
LAW § 2805-p (McKinney 2008).
73 HARRISON, supra note 42, at 4.
72

74 Id.
75 Typically,

victims are required to undergo a rape kit examination, a
lengthy process which includes "an internal examination (either vaginally,
anally or both) taking swabs of any secretions left by the perpetrator ... In
addition, samples of the victim's hair and pubic hair will be plucked from the
root, and . . . some discomfort will be felt. . .. The clothes the victim was

wearing will be held as evidence ... A series of photographs will also be
taken of the victim, including anywhere there are bruises, scrapes or cuts."
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why underreporting of sexual assault is so common. 76 Factors
contributing to underreporting of sexual assault include "shame
and embarrassment, self-blame, fear of media exposure, fear of
further injury or retaliation and fear of a legal system that often
puts the victim's behavior and history on trial." 77 Thus, this barrier could serve to severely limit the number of sexual assault
victims in South Carolina who receive EC.
Although South Carolina's EC in the ER law has been in existence since 1997, the state has not developed any mechanisms
for ensuring that hospitals are in compliance, leaving the law
essentially powerless. Lottie McClorin, Program Manager of the
South Carolina Contraceptive Access Campaign, has found that
hospital noncompliance is common; she says that hospitals are
governed by their own individual policies, and that staff are not
well-trained about the EC provision requirement. 7s McClorin's
organization attempts to address this problem, a major component of which includes educating health care professionals so
that they know that there is a state EC in the ER law,7 9 and
explaining what sorts of policies would count as following the
law and what policies would violate the law. 80 Thus, though
emergency contraception is technically and facially available for
sexual assault victims, and though it seems like hospitals in
THE NATIONAL CENTER FOR VICTIMS OF CRIME, SEXUAL ASSAULT,

http://

www.ncvc.org/ncvc/main.aspx?dbName=DocumentViewer&DocumentlD=
32369 (last visited Feb. 18, 2010). Further, "A victim who chooses to report
the assault will probably be asked to describe their victimization in detail to
several different officers and investigators. . .. The sexual assault survivor

who plans to prosecute should know it may take months or years for a case to
go to trial, so he or she should be prepared to talk about their victimization
many times before ever having to testify before a trial jury or judge." Id.
76 In 2005, under 39% of all rapes and sexual assaults were reported to law
enforcement. Id.
77 Id.
78 Telephone Interview with Lottie McClorin, Program Manager for the
South Carolina Emergency Contraception Initiative (Dec. 21, 2009).
79 Id.
80 Id.
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South Carolina know that the law exists, its availability is being
severely limited by a myriad of restrictions.
Premising the availability of emergency contraception on a
victim's willingness to file a police report, or even to undergo a
rape kit examination, is an unreasonable barrier and will likely
lead to many victims who might need the drug-and whom
South Carolina's law was intended to serve-to ultimately not
receive EC.
California's law is much newer than South Carolina's, but,
like South Carolina, California may face barriers to EC provision in its emergency rooms. 81 California's law does not include
an enforcement mechanism, and only specifies that victims
"shall be provided with the option of postcoital contraception"
and that it "shall be dispensed by a physician or other health
care provider upon the request of the victim."82 In a survey conducted about a year after California passed its EC in the ER
law, researchers found that among California's Catholic hospitals, 66% would not provide EC under any circumstances, including rape. 83 Of those that would not dispense EC,less than
half of the respondents provided a referral. 84 Of the fourteen
referrals given, only about one third led to a facility that provides EC. 85 Though the survey does not shed light on the compliance rates for non-Catholic hospitals, it does highlight major
compliance issues among the forty-four Catholic hospitals in
California. 86 One of the likely reasons for this non-compliance is
In conducting interviews for this Paper, it was difficult to gather much onthe-ground information from advocates in California. Sexual assault and reproductive rights advocacy groups in the state do not appear to be focusing
on EC in the ER at this time.
82 CAL. PENAL CODE § 13823.11 (West 2002).
81

Chelsea Polis et al., Accessibility of Emergency Contraception in California's Catholic Hospitals, 15 WOMEN'S HEALTH ISSUES 174, 176 (2005).
83

84
85
86

Id.

Id.

One advocate interviewed about the EC in the ER provision in California
explained that the EC provision in California "depends on the hospital... some faith-based hospitals can't give it out" but will give a prescription
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the lack of an enforcement mechanism in California's law, as
well as potential barriers to enforcement.
The law in California requires that law enforcement authorities be notified when a woman reports having been sexually assaulted.87 In practice, this could mean that if a woman chooses
not to report the assault to law enforcement, she may not have
routine access to EC.88 Further, as in South Carolina, hospitals
in California are not subject to penalties for failure to comply
with the EC in the ER law, which serves to further limit the
89
law's effectiveness.
Connecticut's law, though it does not have a statutory enforcement mechanism, attempts to curb a hospital's ability to
burden victims' access to EC. For example, emergency rooms
are not allowed to develop policies for limiting EC provision
other than requiring a pregnancy test. 90 This requirement prevents hospitals from imposing some of the barriers that exist in
other states, such as requiring a rape kit exam or the filing of a
police report (South Carolina),91 or requiring the notification
92
and involvement of law enforcement authorities (California).
Further, the bill attempts to prevent hospitals from getting out
of providing EC because of religious or moral objections to the
drug by allowing health care facilities to contract with independent providers to ensure compliance with the law (so that religiously-affiliated hospitals would not have to require their own
for victims to fill elsewhere. Telephone interview with Kavin Black, Organi-

zational Services Coordinator, CALCASA (Feb. 7, 2011).
87 CAL. PENAL CODE § 13823.11(a) (West 2009).
88

See Complying with the Law, supra note 47.

89 Id.

§ 19e-112e(b)(3) (2011) (mandating that health care
facilities must provide "emergency contraception to such victim of sexual assault at the facility upon the request of such victim, except that a licensed
health care facility shall not be required to provide emergency contraception
to a victim of sexual assault who has been determined to be pregnant through
the administration of a pregnancy test.")
91 S.C. CODE. ANN. § 16- 3-1350(A) (2003).
92 CAL. PENAL CODE § 13823.11(a) (West 2009).
90 CONN. GEN. STAT.
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employees provide the medication).93 Advocates in Connecticut
estimate that hospitals follow guidelines about 90% of the time
that advocates are actually present. 94 Because there is no
outside enforcement mechanism, however, advocates' reports
are the only source for compliance-related information and may
95
not reflect the overall rates of hospital compliance.
Though advocates should not be the only source of information gathering, their information can be key in the development
and implementation of EC in the ER laws. New York's law was
passed in part due to a survey demonstrating that as many as
1,000 rape victims each year were not being provided EC in
emergency rooms. 96 The survey found that 15% of responding
hospitals either had no standard policy on dispensing EC,or had
97
inconsistent policies on dispensing.
While it does not have a specific enforcement mechanism
built into the statute, New York's law includes language that
seems to reflect legislative intent that the law be enforced. The
compliance language says that "[t]he commissioner shall promulgate all such rules and regulations as may be necessary and
proper to implement [the law]."98 However, it is unclear to what
part of the law this language relates, and, without more, it is not
enough to be considered a statutory enforcement scheme. However, New York also has administrative protocol for treating
sexual assault victims. The Protocol for the Acute Care of the
Adult PatientReporting Sexual Assault establishes a standard of
Id.
E-mail from Anna Doroghazi, Dir. of Pub. Policy and Commc'n, Conn.
Sexual Assault Crisis Services, to Joelle Emerson (Feb. 18, 2010).
95 Id.
93

94

96 NATIONAL SEXUAL VIOLENCE RESOURCE CENTER, EDUCATION FUND OF
FAMILY PLANNING ADVOCATES OF

NYS & CLARA BELL DUVALL REPROACLU OF PENNSYLVANIA, PREVENT-

DUCTIVE FREEDOM PROJECT OF THE

ING PREGNANCY FROM SEXUAL ASSAULT: FOUR ACTION STRATEGIES TO
IMPROVE HOSPITAL POLICIES ON PROVISION OF EMERGENCY CONTRACEPTION 22
97 Id.
98

N.Y.

(2003).
PUB. HEALTH LAW
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care for providers throughout the state, and requires all hospitals to establish and implement policies for the treatment of
rape victims. 99 The protocol also advises hospitals to counsel
rape victims about EC and to either provide it on-site or arrange
for the rape victim to receive it from an alternate provider in a
timely manner. 10 0
While the language does not clearly mandate provision of EC,
it does require acting consistently with the EC in the ER law
(which mandates provision), and it says that hospitals should
"[p]rovide female patients with appropriate information to
make an informed choice regarding emergency contraception to
prevent pregnancy resulting from sexual assault, and ensure that
such services are provided upon request to the patient without
delay, unless medically contraindicated." 10 1 Though somewhat
unclear, this statement seems to be essentially requiring EC
provision.
The protocol also mandates that providers "adhere to and
fully document services provided" under the EC in the ER
law,102 and says that "[a]ny undue delay in making this service
available to a patient.. .would not be consistent with the current
standards of care for female victims of rape and sexual assault.
As such, hospitals not complying in a timely fashion would not
be considered in compliance with department requirements."103
This language regarding compliance seems to suggest that there
is some sort of evaluation of hospital compliance, but does not
discuss whether there are any penalties for noncompliance.
In an audit conducted immediately after the passage of New
York's law, Family Planning Advocates found staff confusion
99 NEW

YORK

STATE

DEPARTMENT

OF HEALTH,

PROTOCOL

FOR

THE

46
(2008) available at http://www.health.state.ny.us/professionals/protocols_
and-guidelines/sexualassault.
100 Id.
101 Id.
ACUTE CARE OF THE ADULT PATIENT REPORTING SEXUAL

102

Id.

103

Id.
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and several instances of providers not complying with the law
(although many of the noncompliance issues were related to the
HIV prophylaxis requirement, and not to EC in the ER
specifically). 104
In a 2009 interview, Ronnie Powelko, a staff attorney with
Family Planning Advocates explained that, in the years since the
law was passed, hospitals have been complying. 10 5 This may be
due in part to the fact that New York's law specifies that "[n]o
hospital shall be required to provide emergency contraception
to a rape victim who is pregnant."' 10 6 In fact, it was the addition
of this language that led the New York state Catholic Conference to drop its objections to the proposed EC in the ER bill.107
Perhaps this language in the statute, coupled with the administrative protocol advising hospitals that they can arrange for victims to receive EC from another provider (as long as it is done
in a timely manner), has led to better compliance among Catholic hospitals.
Another factor that may have contributed to New York's success was the fact that advocates actively engaged stakeholders in
lobbying for the passage of the law and constructing the issue as
a victim's rights (rather than a reproductive rights) issue. According to Carol Blowers of Family Planning Advocates, the
10 8
conversation in New York was "different from the beginning."'
Family Planning Advocates worked with sexual assault groups
and victim's rights groups, ultimately securing bipartisan support for its EC in the ER law.

Telephone interview with Ronnie Powelko, Staff Attorney, The Education Fund of Family Planning Advocates (Nov. 24, 2009).
105 Id.
106 N.Y. PUB. HEALTH LAW § 2805-p (McKinney 2011).
107 See PREVENTING PREGNANCY FROM SEXUAL ASSAULT, supra note 96, at
36.
108 Telephone interview with Carol Blowers, Vice President of Gov't Relations, The Educ. Fund of Family Planning Advocates (Feb. 4, 2011).
104
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Blowers also credits the law's success to the major role that
New York's Department of Health has played in enforcement.10 9
At the time the EC in the ER law was passed, rape crisis centers
in New York were funded out of the Department of Health. 110
The DOH therefore had a point-person who focused solely on
sexual assault issues, and the Department was a partner in passing the EC in the ER legislation. Because it played a role in
getting the law passed, Blowers explains, the DOH was "on top
of compliance issues" as soon as the law was in place.11 ' Blowers' account indicates that the involvement of stakeholders and
the active role of New York's Department of Health were critical in securing uniform provision of EC in New York hospitals.
The stories of states without specific enforcement mechanisms
provide important lessons both for each other and for other
states that might pass laws with weak or non-existent statutory
enforcement schemes. New York's experience indicates that, especially where statutory enforcement is weak, the involvement
of stakeholders is key in ensuring a law's success.
Some policy of regulating compliance-even while such a policy is not statutorily-mandated-is also important. In New
York, though the statute does not require Department of Health
enforcement, the DOH took initiative in ensuring compliance.112
A policy of at least reviewing complaints, or ideally conducting
independent investigations into hospital compliance, would be
especially helpful in states like South Carolina where hospitals
are in many cases following a set of internal policies that may on
113
their face violate the state's EC in the ER law.
It is also apparent that some of the problems in these states
are related to a lack of knowledge and information about the
law. It would therefore be beneficial for advocacy groups and
109

Id.

110

Id.

111 Id.
112

Id.

113

See Telephone Interview with Lottie McClorin, supra note 78.
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other stakeholders to get involved in the education of both hospital staff and the general public about EC in the ER and what
the state law requires.14
B.

Reactive Enforcement

Several states have tried to address the enforcement problem
by mandating that the Department of Health investigate or respond to complaints that hospitals have violated the EC in the
ER law. New Mexico, Pennsylvania, Utah and Oregon all have
115
exclusively complaint-based laws.
New Mexico's law requires emergency rooms to "provide
emergency contraception at the hospital to each sexual assault
survivor who requests it."116 The law also has a comprehensive
system for implementing its complaint-based enforcement. It requires the department to "immediately investigate every complaint it receives" as well as "compile all complaints it receives
... [and] retain the complaints for at least ten years so that they
'' 17
can be analyzed for patterns of failure to provide services. 1
The statute also lays out a specific plan for what the department must do once it has received a complaint. The Department
of Health is required to "issue a written warning to the hospital," and, "based on the department's investigation of the first
complaint, require the hospital to correct the deficiency leading
to the complaint."118 Then, "[i]f after the issuance of a written
114 Pennsylvania, Oregon, Washington, and Wisconsin also have unique
methods of involving advocates and other stakeholders. See discussion on

Pennsylvania infra notes 125-32 and accompanying text; discussion on Oregon, infra notes 149-60 and accompanying text; discussion on Washington,
infra notes 161-63 and accompanying text; discussion on Wisconsin, infra
notes 212-15 and accompanying text.
N.M. STAT. ANN. §§ 24-10D-5 (West 2011); UTAH CODE ANN. § 26-21b201 (2011); OR. REV. STAT. § 435.254 (2008); 28 PA. CODE § 117.53, .55, .57
(2011).
116 N.M. STAT. ANN. § 24-10D-3(A) (2011).
117 Id.
118 Id.
115
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warning to the hospital.. .the department finds that the hospital
has failed to provide services," the department will fine hospitals $1,000 per victim alleging a complaint or per month of the
alleged complaint until the hospital comes into compliance.19
Finally, after five complaints, the department must impose a
sanction or suspend or revoke the hospital's license. 120 While it
is only reactive and complaint-based, New Mexico's statute does
have a comprehensive and detailed plan for enforcement. And
its penalty provisions-the ability to fine hospitals and suspend
hospital licenses-could likely be a major deterrent to noncompliance if actually carried out.
A 2009 survey conducted in New Mexico, six years after the
passage of the EC in the ER law, found substantial flaws in hospitals' knowledge of the law. Of the 87% of New Mexico hospitals that responded to the survey, only 12% of emergency room
responders reported awareness of any requirements to offer EC
to sexual assault victims. 121 And although New Mexico has no
parental consent requirements, 33% of respondents indicated a
belief that parental consent was necessary for minor victims of
sexual assault.122
Thus, while the law has been operating in New Mexico for six
years, hospitals and staff are still overwhelmingly uninformed
about its existence and requirements.123 This might be in part
due to a lack of enforcement. Staff in charge of the complaint
review process explain that there have been no complaints related to EC provision since the law was passed.1 24 So, either the
system for filing complaints is not working properly (that is,
119 Id.
120

N.M. STAT. ANN. § 24-10D-5(F) (2011).

Eve Epsey et al., Compliance with Mandated Emergency Contraceptionin
New Mexico Emergency Departments, 18 J. WOMEN'S HEALTH 619, 619
121

(2009).
122

Id.

Id.
Telephone interview with Gary Purvines, Facility Licensing & Certification Bureau, N.M. Dep't of Health (Dec. 22, 2010).
123

124
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complaints are being filed but they are not being investigated),
or no complaints have been filed. Based on the statistics regarding a lack of awareness about or misunderstanding of the law,
however, it seems as though violations are likely occurring. The
fact that complaints are not being filed (or are not being investigated) highlights the flaws inherent in an entirely complaintbased system. That is, there is a good chance that violations of
the law are occurring, but because the system is complaint-based
only, the Department of Health is completely unaware of them.
Thus, while passing a law with a specific enforcement scheme is
helpful, the lack of proactive enforcement is still a major barrier
to the law's success.
In Pennsylvania, the law has a different barrier inhibiting its
efficacy. As the only EC in the ER state with an "opt out"
clause written into the statute, Pennsylvania law exempts providers who have religious or moral objections. 125 Eleven hospitals
in Pennsylvania take advantage of this exemption. 126 To mitigate
the potential harmfulness of this clause, the Pennsylvania Department of Health requires exempted hospitals to follow certain protocol to attempt to ensure that victims of sexual assault
are able to get EC elsewhere. The protocol require that the hospitals (1) provide oral and written notice to sexual assault victims that EC is not provided at the hospital, (2) provide oral and
written notice of the hospital's obligation to arrange for transportation for the sexual assault victim, and (3) upon request of
the sexual assault victim, arrange for immediate and free trans1 27
portation to the closest hospital where EC is provided.
The law says that a "hospital may choose not to provide emergency contraception onsite if doing so may be contrary to the stated religious or moral
125

beliefs of the hospital." 28

PA. CODE

§ 117.53, § 117.55, § 117.57 (2008).

126 PENNSYLVANIA DEPARTMENT OF HEALTH, HOSPITALS NOT PROVIDING
EMERGENCY

CONTRACEPTION

To

SEXUAL ASSAULT VICTIMS BASED

ON

http://www.portal.state.pa.us/portal/server.
pt/community/emergency-contraception_%28ec%29/14207/hospitals not_
providing-emergency-contraception/558244 (last visited Feb. 9, 2011).
RELIGIOUS

127

OR

MORAL BELIEFS,

Id.
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While the policies attempt to curb the negative impact of the
opt out clause, they still present problems for victims. The protocols are only successful where hospitals comply, and where
victims actually go to a providing facility after the initial denial.
Because the exempt hospital is not required to provide information about EC, victims may not realize that the drug is timesensitive, or how important and effective it can be following a
sexual assault. Thus, after being denied EC at one hospital,
many victims may not go to another facility until it is too late, if
they go at all.
The ACLU's Clara Bell Duvall Reproductive Freedom Project in Pennsylvania has conducted a series of surveys analyzing
changes in emergency room provision of EC.In a survey conducted before the passage of the law, only 28% of hospitals routinely provided EC to victims of sexual assault.128 The remaining
72% of hospitals did not have established protocol. Many had
informal procedures where EC provision was dependent upon a
physician's willingness to offer it; in others, EC was only offered
by prescription; and in yet others, neither EC nor any informa129
tion about EC were offered to the patient at all.
In 2010, several years after the passage of the law, researchers
found that 78% of hospitals always offered EC to rape victims.130 Thirteen percent indicated that EC is sometimes offered,
and 8% indicated that they do not offer EC.131 Since Pennsylvania's EC in the ER law was passed, uniform EC provision
in hospitals has gone from 28% to 78%.132
128 THE CLARA BELL DUVALL REPRODUCTIVE FREEDOM PROJECT, EMERGENCY

CONTRACEPTION

FOR

VICTIMS

OF

SEXUAL

ASSAULT

IN PENN-

(2007) available at http://www.aclupa.org/education/
clarabellduvallreproductiv/emergencycontraceptionproj/surveyofpahospitals
aboutec/.
SYLVANIA HOSPITALS

131

Id.
Id.
Id.

132

Id.

129
130
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Much of this improvement is due in part to the efforts of advocates in Pennsylvania. Before conducting the survey in 2000,
Carol Petraitis, Director of the Duvall Project, began working
with the Pennsylvania Coalition Against Rape (PCAR) to determine how to best combine efforts and encourage a change in
hospital policies.133 After receiving the results of the first survey,
Petraitis sent letters to hospitals informing them of how they
had fared in the survey; she also sent information provided by
PCAR aimed at encouraging better compliance.1 34 In the years
since the original survey, the two groups have continued their
strategic partnership, with the ACLU's Duvall Project utilizing
its resources to conduct surveys and write hospital letters, and
PCAR providing information about sexual assault treatment. 135
Petraitis explains that strategic partnerships between advocates
are essential, especially in states where the government is less
active in working on EC in the ER issues or enforcing the law.136
She believes that relationships between advocates, state agencies, and hospitals are key to encouraging better compliance,
and that teaming up advocacy groups increases resources and
strength.137
The Duvall Project and PCAR has also worked with Education Fund of Family Planning Advocates of New York State to
create a toolkit that instructs advocates around the country
about how to improve EC provision in their own states. The
toolkit, "Preventing Pregnancy from Sexual Assault: Four Action Strategies to Improve Hospital Policies on Provision of
Emergency Contraception," details how to conduct EC in the
ER surveys to determine hospital provision, how to build coalitions, and which action strategies to use to increase access to EC
133

See

PREVENTING PREGNANCY FROM SEXUAL ASSAULT,

supra note 96, at

18.
134
135

Id.
Id.

Telephone interview with Carol Petraitis, Clara Bell Duvall Reproductive
Freedom Project Director, ACLU of Pennsylvania (Dec. 1, 2009).
136
137

Id.
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(legislation, administrative action, litigation/liability, and encouraging voluntary change).138 This toolkit would be a useful
resource for advocates working to improve EC provision in
other states.
While Pennsylvania has experienced major improvements in
EC provision, the Duvall Project finds that the inconsistency still
plaguing many of the state's hospitals remains a barrier to victims. 139 The Duvall Project has therefore been working to
restructure Pennsylvania's enforcement scheme to include
proactive enforcement. 140 Advocates are also encouraging hospitals to develop signage and transportation policies. 141 That is,
hospitals should have signs indicating whether or not they dispense EC on-site, and hospitals that do not dispense should
have a transportation system set up for getting victims to a pro142
viding hospital.
Utah's EC in the ER law, which also has a complaint-based
enforcement mechanism, has statutory language unlike many of
the other EC in the ER laws. Like other laws, Utah's law requires hospitals to provide sexual assault victims with written
and oral information about EC, inform the victim that she may
receive EC at the facility, and actually dispense EC. 143 However, Utah's law also mandates that facility "develop and implement a written policy to ensure that a person is present at the
designated facility, or on-call," who can dispense EC and is
trained to comply with the EC in the ER law.44 This require138

See

NATIONAL SEXUAL

VIOLENCE RESOURCE CENTER ET AL.,

supra

note 96.
139

See

THE CLARA BELL DUVALL

REPRODUCTIVE FREEDOM PROJECT,

http://www.aclupa.org/education/clarabellduvallreproductiv/ (last visited Oct.
24, 2011).
140 See Telephone interview with Carol Petraitis, supra note 136.
141 Id.
142

Id.

143

Utah Health Code, § 26-21b-201 (West 2011).
Utah Health Code, § 26-21b-201(1)(f).

144
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ment aims to ensure that a health care provider's personal religious beliefs will not prevent a victim from accessing the drug.
According to advocates, this piece of the law seems to be
working. Susan Chasson, a twenty-year veteran of Utah's SANE
(Sexual Assault Nurse Examiners) program and the program's
current director, explains that religious and moral objections are
not a major barrier to EC provision in Utah. 145 However, this
success seems to be due only in part to the statutory scheme. In
rural areas, where religious or moral objections would be most
problematic (because of limited options for seeking other care),
Chasson explains that the Utah Hospital Association has
worked to ensure that rural hospitals have the necessary information about the law and how to comply. It is unclear whether
this same information has been dispensed to urban hospitals.
According to Chasson, the law in Utah seems to be working
to some extent. That is, in hospitals that know about the law and
understand their duties, EC provision does not appear to be an
issue.146 The biggest issue in Utah seems to be that some hospi-

tals and doctors simply do not know about the law and their
duty to provide EC.147 This failure seems to be due in large part
to a failure on the part of the Department of Health to dispense
any information on the law. Although the Utah Hospital Association was active in getting information to rural hospitals, urban hospitals have not received the same attention.148 Chasson
suggested that a statute mandating a specific timeframe-for example, ninety days-in which the Department of Health was required to distribute information about the law might be a more
useful statutory framework, especially in states where the biggest barrier to compliance is lack of information.
Telephone interview with Susan Chasson, Director, Sexual Assault Nurse
Examiners Program (October 14, 2010).
145

146 Id.
147
148

Id.
Id.
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In Oregon, the law requires that hospitals, "[i]f requested by
the victim and if not medically contraindicated, [must] provide
the victim with emergency contraception immediately at the
hospital."' 49 The law also specifies that "[t]he department [of
health] shall respond to complaints of violations" and "adopt
rules necessary to carry out the provisions of this section."150 After Oregon passed its EC in the ER law in 2007, the Oregon
Hospital Association's risk management team sent out information to all hospitals regarding the EC in the ER law, and how to
ensure compliance with the law.151
Nurses working with the SANE program train hospital staff
about the treatment of sexual assault victims, including how to
comply with the EC in the ER law. 152 The SANE nurses have
not had reports of complete noncompliance, but they have had
reports of hospitals getting around the law by implementing barriers to EC access.' 5 3 For example, some hospitals provide information about EC, and they have a physician on staff who will
write prescriptions for the drug, but victims will be required to
fill the prescriptions at outside pharmacies. 54 By providing a
prescription, a hospital can claim to be following provision requirements without actually dispensing the drug on-site. However, the Public Health Division of Oregon's Department of
Human Services has observed no such problems. The Department's Survey Manager claims that the Department has received no complaints and has given no citations since Oregon's
155
EC in the ER law went into effect.
§ 435.254 (2007).
Id.
151 Telephone Interview with Patti Kenyon, SANE Technical Assistance Coordinator (Feb. 16, 2010).
149 OR. REV. STAT.
150

152
153
154

Id.
Id.
Id.

Telephone Interview with Chris Campbell, Survey Manager, Oregon Department of Human Services (October 5, 2010).
155
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Oregon has developed other promising policies to improve
EC access for victims. For example, the law requires that the
Department of Human Services collaborate with "victim advocates, other interested parties and nonprofit organizations that
provide intervention and support services to victims of sexual
assault and their families" to "develop, prepare and produce in-

formational materials relating to emergency contraception for
the prevention of pregnancy in victims of sexual assault for distribution to and use in all hospital emergency departments in the

state." 156 The law requires that the information be "clearly written and easily understood in a culturally competent manner,"
and that it indicate that EC is "more effective the sooner it is
taken," and that EC "will not disrupt an established
pregnancy."157

This requirement is helpful because it gives an additional
means by which victims can receive medically accurate information about EC.Further, even hospitals that may object to providing the drug might be more likely to nonetheless distribute
the fact sheet provided by the Department of Human Services,
which would at least let victims know about EC and that it must
be taken as soon as possible. 158 This requirement is also powerful as it involves outside parties with a stake in the success of
Oregon's law-such as victim advocates and nonprofits-in determining the content of the material to be distributed to victims. This not only serves to keep stakeholders informed and
involved in the implementation of the law, but also keeps the
Department of Health aware of the sorts of issues about which
those involved with sexual assault victims on a daily basis are
most knowledgeable.
Oregon's law also requires facilities treating sexual assault
victims to have a sign that reads: "Pregnancy Protection After
§ 435.254 (2007).
Id.
158 For a list of states requiring information about emergency contraception
to be dispensed in emergency rooms, see GUTrMACHER INST., supra note 3.
156 OR. REV. STAT.
157
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Sexual Assault: Your Right to Emergency Contraception."159
The Department of Human Service's Family Planning Program
developed this requirement as a method of ensuring that victims
understand their right to EC access. If actually implemented,
this practice could have a major impact on victims' awareness
about EC. In a state with complaint-based enforcement only,
this sort of requirement might be particularly useful because it
lets victims know that they have a right to emergency contraception, so victims will be more likely to complain if hospitals do
not provide it.160 Further, even if a hospital did not provide EC,
victims would still receive information (albeit potentially noncomprehensive) regarding EC, and thus might be more likely to
seek it out elsewhere. Oregon's signage requirement, though not
statutorily mandated, is therefore a powerful tool that other
states-especially those with complaint-based enforcement
only-should consider utilizing.
In Washington state, while the statutory enforcement scheme
requires complaint-based enforcement,161 the statute is complimented by administrative enforcement policies. The state's Department of Health has developed a comprehensive scheme for
independently investigating hospital compliance. 162 Because of
these administrative policies, Washington's EC in the ER law
effectively functions as a complaint-based and proactive enforcement state.
Washington's statutory enforcement scheme says only that
"[t]he department [of health] must respond to complaints of violations."' 163 However, through administrative policy, the Department of Health is required to conduct regular licensing reviews
159 OREGON FAMILY PLANNING PROGRAM, EMERGENCY CONTRACEPTION

(EC), http://oregon.gov/DHS/ph/fp/ec/index.shtml (last visited Feb. 16, 2010).
160 Unfortunately, however, because Oregon does not have a proactive enforcement mechanism including site checks, it is possible that Oregon hospitals could disregard the signage requirement without any real consequences.
161 WASH. REV. CODE ANN. §§ 70.41.020, 41.350, 41.360 (West 2002).
162 Telephone interview with Linda L. Foss, supra note 60.
163 WASH. REV. CODE ANN. § 70.41.360 (West 2002).

Volume 5, Number 1

Published by Digital Commons@DePaul, 2016

ffall12-01

33

DePaul Journal for Social Justice, Vol. 5, Iss. 1 [2016], Art. 6

DePaul Journal for Social Justice

162.

to evaluate hospital compliance. 164 If the hospital staff cannot

answer the investigator's questions, or if their answers indicate a
flaw in hospital policy, the Department of Health issues a statement of deficiency to the hospital. 165 The hospital then must submit a plan to correct their deficiencies, and the Department of
Health follows up shortly after that to ensure that the hospital is
66
actually following its revised policy.1
Linda Foss, Executive Director of Investigations for the
Washington State Department of Health, explains that when the
law was first passed, compliance was a major issue.167 In con-

ducting their evaluations, investigators found that in many cases
hospital staff were unaware of the EC in the ER law, or erroneously thought that the law had conscience-related opt-out provisions.168 The major problem, though, was that many hospitals

were giving patients referrals to get EC elsewhere, as opposed
to providing it on-site. 169 According to Foss, though, compliance
has not been a major issue for several years. 170 One of the main
reasons she cites for this change is an increase in the information
available to hospital staff, provided in part during the on-site
investigations conducted by the Department of Health. 171 She
explains that these investigations are essential to the enforcement of the law.172 For example, after the passage of the law,
there were many cases in which hospitals that were aware of the
law actually thought they were complying, but in reality had major flaws in their policies that inhibited uniform provision of
These reviews are conducted either every 18 months or every three years,
depending on the type of facility. See Telephone interview with Linda L. Foss,
164

supra note 60.

167

Id.
Id.
Id.

168

Id.

169

Id.

170

Id.

171

Id.
Id.
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EC.173 Without a proactive enforcement scheme dictated by the
DOH's administrative policies, these flaws may never have been
caught.
Another strong element of Washington's law is that it mandates the creation of a "task force, composed of representatives
from community sexual assault programs and other relevant
stakeholders including advocacy agencies, medical agencies, and
hospital associations, to provide input into the development and
' 174
evaluation of the education materials and rule development."
As with Oregon's inclusion of stakeholders in the creation of
informational materials for hospitals, Washington's task force
involves stakeholders in the implementation of the law, which
keeps the Department of Health connected to advocates and
keenly aware of the range of issues that sexual assault victims
actually face in emergency rooms.
Although a combination of complaint-based and proactive enforcement may be ideal, states with complaint-based enforcement alone can still enact policies to improve hospital
compliance. The experience in New Mexico-wherein statistics
show that compliance issues are likely, but that the Department
of Health has not received any complaints175-highlights some
of the problems with a solely complaint-based enforcement
scheme. Even without a proactive enforcement scheme, however, these states have come up with unique and possibly effective ways of encouraging EC provision.
The ability to impose strong penalties on hospitals that violate

the law (New Mexico),176 the ongoing observation and analysis
of compliance issues (Pennsylvania),' 177 the use of toolkits to
train advocates and hospitals (Pennsylvania),178 the involvement
173

Id.

175

§ 70.41.360 (2002).
See supra notes 111-12 and accompanying text.

176

Id.

177

See supra notes 119-23 and accompanying text.
See supra note 128 and accompanying text.

174 WASH. REV. CODE ANN.

178
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16+

of stakeholders (Oregon and Washington)7 9 and hospital
signage indicating the right to receive emergency contraception
(Oregon) 180 are all strong methods of improving access to EC
for sexual assault victims. Washington's administrative policies
also provide a powerful response to the absence of proactive
enforcement in the state's statute; such a strategy could be a
powerful tool in states with no statutory enforcement mechanism, as well. Ideally, many of these methods could be used in
conjunction to ensure higher compliance rates and compensate
for laws that lack proactive enforcement mechanisms.
C.

States with Proactive Enforcement

The EC provision surveys in states with no enforcement
mechanisms or solely complaint-based enforcement mechanisms
suggest that the passage of an EC in the ER law alone does not
guarantee EC provision. The barriers still faced by victims in
those states-ranging from lack of enforcement of the laws to
hurdles put in place to limit the provision of EC-suggest that
the laws are being constricted in such a way that their effectiveness is limited. However, even states with the best-written laws
are in some cases facing barriers to ensuring the uniform provision of EC in hospital emergency rooms. That is, even in states
where proactive enforcement mechanisms are written into the
law and responsibilities for regulation are delegated to appropriate agencies, there is often a disconnect between intention and
implementation. Four states (Massachusetts, Minnesota, New
Jersey and Wisconsin) have proactive enforcement mechanisms
built into their EC in the ER laws.1 8 Washington, D.C. also has
statutory language that indicates an intended proactive enforceSee supra notes 147-48, 165 and accompanying text.
See supra note 150 and accompanying text.
181 Massachusetts, Minnesota, New Jersey and Wisconsin all require the
state to investigate hospital compliance. MASS. GEN. LAWS ANN. ch. 111,
§ 70E (2009); MINN. STAT. §§ 145.4711-.4713 (2007); N.J. STAT. ANN.
§§ 26:2H-12.6b to 12.6d (2005); Wis. STAT. § 50.375 (2011).
179

180
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ment scheme, though, as discussed below, the proactive enforcement does not appear to be happening in D.C.
Massachusetts' EC in the ER law requires emergency rooms
to "promptly offer emergency contraception" to sexual assault
victims.182 The state has interpreted the phrase "promptly offer"
to mean that victims must be given EC regardless of the per83
formance of a rape kit exam or the filing of a police report
(barriers often faced in other states).184 One weakness in the
Massachusetts law, though, is that it allows hospitals to screen
for pregnancy as a prerequisite for providing EC.185 In terms of
enforcement, the law requires "each facility initiating emergency
contraception" to "annually report to the department of public
health the number of times emergency contraception is administered to victims of rape under this section."186 Finally, the stat-

ute mandates that "[t]he department of public health shall
promulgate regulations to carry out this annual reporting requirement."187 Further enforcement policies-including evalua-

tion of hospital policies and conducting site-checks to ensure
compliance-were constructed administratively after the passage of the law.
ch. 111, § 70E (2009).
See Telephone interview with Lenore Tsikitas, supra note 69.
184 See discussion on South Carolina, supra; see also discussion on California,
supra.
185 The World Health Organization has established that pregnancy is not a
182 MASS. GEN. LAWS ANN.
183

contraindication for EC and that pregnancy tests need not be administered
before dispensing the drug. See
LINES FOR

MEDICO-LEGAL

WORLD HEALTH ORGANIZATION, GUIDE-

CARE

FOR

VICTIMS

OF

SEXUAL

VIOLENCE

(2003), availableat whqlibdoc.who.int/publications/2004/924154628X.pdf. According to Lenore Tsikitas, Education and Clinical Operations Specialist for

the Family Planning Program, there have been ongoing discussions within the
Department of Public Health regarding allowing pregnancy screening as a
prerequisite to receiving EC, and that the Department of Health considering
changing its policy to no longer allow pregnancy screening. See Telephone

interview with Lenore Tsikitas, supra note 69.
186

Id.

187

Id.
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NARAL Pro-Choice Massachusetts has conducted surveys to
analyze the provision of EC in Massachusetts' emergency rooms
both before and after the passage of the EC in the ER law. A
2004 study found that, prior to implementation of the EC legislation, one in six Massachusetts hospitals failed to offer EC to
sexual assault victims.1 88 Thirty-two percent of those hospitals
did not provide a referral for EC when asked, and many reportedly provided misinformation about EC.189 Perhaps predictably,
none of the twelve Catholic hospitals in Massachusetts provided
EC to rape survivors.
In an updated survey conducted in 2006, after the passage of
the law, fifty-six percent of the Catholic hospitals said they offered EC to sexual assault victims (a substantial improvement
from the 2004 study in which no Catholic hospitals provided
EC), while other Catholic hospitals either did not offer it or imposed serious limitations on access. 190 In contrast, 95% of secular hospitals offered EC to rape survivors, with only five percent
reporting policies that could impose significant barriers or delay
care. 191 For example, staff at five hospitals reported leaving the
decision of whether to provide EC to the discretion of a doctor,
2
or requiring a rape kit exam before providing EC.19
Though the numbers do not indicate perfect compliance, they
do reflect an improvement in EC provision after the passage of
Massachusetts' law. This is likely due in part to the state's successful enforcement scheme. In Massachusetts, the Family Planning Program (within the Department of Public Health) was
charged with the implementation of the EC in the ER law. Lenore Tsikitas, Educational and Clinical Operations Specialist for
the Family Planning Program, explains that though the law does
See Access to Emergency Contraception in MA Hospitals (2008), available at http://www.prochoicemass.org/news/echosp2006.shtml.
188

189 Id.
190 Id.
191 Id.
192

Id.
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not require proactive investigation into hospital compliance, a
comprehensive proactive enforcement policy was developed
through working relationships with the EC Network (a subset of
NARAL Pro-Choice Massachusetts) and other organizations
193
and advocacy groups.

Two years after the Massachusetts law passed, the Family
Planning Program instituted its three-part enforcement plan requiring hospitals to (1) have written policies which comply with
the law, (2) actually abide by those policies, and (3) submit reports detailing their provision of EC. In 2007, the Family Planning Program required hospitals to submit their current policies
regarding EC provision.194 Many of the policies that hospitals
initially submitted had a range of issues, including incorrect
medical information (for example, stating that emergency contraception would cause birth defects, and warning that a woman
might have to have to an abortion because of birth defects), and
195
contraindications that actually do not apply to EC.
In response to these findings, the Family Planning Program
issued letters to the hospitals detailing the changes that needed
to be made to their policies. For example, hospitals were informed that they needed to distribute the legislatively-mandated
EC fact sheet, and that that they could not impose barriers such
as the requirement of a rape kit exam to EC provision.196 With

the exception of one Catholic hospital, every hospital in the
state was amenable to the policy changes that the Family Planning Program suggested.197 To ensure that the updated policies
were being followed, representatives from the Family Planning
193

Telephone interview with Lenore Tsikitas, supra note 72.

194 MASSACHUSETTS OFFICE OF HEALTH AND HUMAN SERVICES, ACCESS

(2008) available at
www.mass.gov/emergencycontraception.
195 Telephone interview with Lenore Tsikitas, supra note 72.
TO EMERGENCY CONTRACEPTION CIRCULAR LETrERS

196 ACCESS TO EMERGENCY

CONTRACEPTION

CIRCULAR

LETTERS, supra

note 194; see also Telephone interview with Lenore Tsikitas, supra note 72.
197 Telephone interview with Lenore Tsikitas, supra note 72.
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198
Program conducted hour-long site checks at every hospital.
Further, the Family Planning Program released a "best practices" checklist to help hospitals understand how to ensure total

compliance. 199

Finally, hospitals in Massachusetts are required to report their
200
own statistics on EC provision within their emergency rooms.
Emergency room providers giving care to sexual assault victims
are required to fill out a sexual crime report; this report requires
providers to indicate, among other things, whether EC was administered.201 Massachusetts also requires hospitals to issue an
annual report regarding the number of times EC was administered to sexual assault victims.202 This reporting requirement
holds hospitals individually accountable for complying with state
law by asking that they report their own statistics on a regular
basis. This form of reporting requirement might be particularly
useful in states with only complaint-based enforcement because
it adds another method by which hospital compliance could be
monitored. While such a requirement undoubtedly creates some
additional work for hospital staff, at least two EC in the ER
states already require reporting related to sexual assault victims
in emergency rooms, and have found any associated burdens to
be justified.20 3 Reporting requirements for hospitals have been
198

Id.

199 Id.

M.G.L.A. 112 § 12A 1/2 (2003).
Id.
202 M.G.L.A. 111, § 70E(o) (2005).
203 For example, Massachusetts law requires "[elvery physician attending,
treating, or examining a victim of rape or sexual assault.. .shall report such
case at once to the criminal history systems board". MAss. GEN. LAWS ch.
112, § 12A 1/2 (2003). The report in Massachusetts already includes a question about whether emergency contraception was administered. See MASSA200
201

CHUSETTS EXECUTIVE OFFICE OF PUBLIC SAFETY AND SECURITY, PROVIDER
SEXUAL

HEALTH CRIME REPORT MASS POLICY,

mass.gov/emergencycontraception; see also NEW

available at http://www.

YORK STATE DEPARTMENT

OF HEALTH, PROTOCOL FOR THE ACUTE CARE OF THE ADULT PATIENT RE-

PORTING SEXUAL ASSAULT
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upheld by courts in other contexts.2 0 4 Ultimately, if hospitals are
required to report, they are more likely to provide the services
that the law requires. Reporting requirements place the burden
on hospitals, rather than on victims, to be aware of compliance
issues.
Minnesota has a complaint-based and proactive enforcement
scheme. Minnesota's law mandates that "the commissioner shall
periodically determine whether hospitals are in compliance,"
and that "[t]he commissioner shall accept and investigate complaints regarding hospital compliance. ' 205 However, the proactive component of the enforcement scheme seems to be failing
in terms of implementation. Similar to the issues faced in Washington, D.C., investigators in Minnesota's Department of Health
do not seem to be aware of the EC in the ER law or their implementation responsibilities. One investigator who has been with
the Department for sixteen years had never heard of the law.206
Another investigator in charge of hospital compliance was
aware of the law, but said that she had never had a complaint
about noncompliance.20 7 This investigator's focus on complaints
hospitals document sexual assault statistics, including whether victims are
given emergency contraception).

In PlannedParenthoodv. Danforth, the Supreme Court unanimously upheld a Missouri law's requirements that all health facilities and physicians
report all abortions to the health department. Planned Parenthood v. Danforth, 428 U.S. 52 (1976). Sixteen years later, in PlannedParenthoodv. Casey,
204

the Court reaffirmed its holding in Danforth. The decision stated that "[tihe
collection of information with respect to actual patients is a vital element of
medical research." Planned Parenthoodv. Casey, 505 U.S. 833 (1992). Fortysix states currently have abortion reporting requirements. See Rebekah Saul,
The Alan Guttmacher Institute, Abortion Reporting in the United States: An
Examination of the Federal-StatePartnership30 FAMILY PLANNING PERSPECTIVES (SPECIAL REPORT) 5 (1998) available at http://www.guttmacher.org/
pubs/journals/3024498.html.

§ 145.4713 (2007).
Telephone Interview with Dave Orren, Chief Legal Counsel, Minnesota
Department of Health (Dec. 21, 2009).
205 MINN. STAT.
206

207

Id. Mr. Orren spoke to Pat Fitzgibbon, who is in charge of intake for

compliance; Ms. Fitzgibbon reported that she has never had an EC in the ER
compliance issue.
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and the fact that the only responsibilities about which she was
aware were complaint-related suggests that proactive investigation may not actually be taking place in Minnesota.
Without active enforcement of the law, advocates in the state
report that they are facing compliance issues due to health care
providers claiming religious or moral objections. Individual doctors have gotten away with not providing EC (citing religious or
moral reasons), as long as another member of the hospital staff

is willing to provide

it.208

Thus far, "opting out" of EC provision

has not been considered a violation of the law, 20 9 since the law
regulates hospitals, not individual doctors, and the hospitals are
technically still able to say that they provide EC.210 Unfortunately, in rural areas where there is only one hospital and only
one doctor on duty to examine a sexual assault victim, victims
have been left waiting for a shift change in order to see a doctor
that will provide them with the EC.211 Requiring a sexual assault
victim to spend hours in an emergency room waiting for a shift
change in order to receive emergency contraception indicates a
major failure in the execution of Minnesota's EC in the ER law.
This failure might be due in part to the fact that the statutorily
mandated proactive enforcement does not seem to be taking
place. On the other hand, it is possible that the major issue faced
in Minnesota-lack of compliance by individual providers-may
be the type of issue that even a better enforcement mechanism
would not solve; that is, even if the Department of Health were
to regularly investigate hospital compliance, such an investigation would do little as long as this behavior were considered
compliant. One possible solution would be for the Department
Telephone interview with Caroline Palmer, Staff Attorney with the Minnesota Coalition Against Sexual Assault (Nov. 10, 2009).
209 However, since it does not seem as though proactive enforcement is taking place, and the DOH says that it has not received complaints about compliance, it is unclear how this scenario would be evaluated if the Department
of Health were to actually investigate it.
210 Telephone Interview with Caroline Palmer, supra note 208.
208

211

Id.
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of Health to release a set of guidelines detailing how hospitals
can better serve sexual assault victims, and requiring that hospitals always have someone on staff that is willing to dispense EC.
But ultimately, and especially because it is required by state law,
Minnesota should enliven its proactive enforcement scheme.
Like Minnesota, Wisconsin also has a complaint-based and
proactive enforcement scheme. Wisconsin's EC in the ER law
requires that hospitals "immediately provide to the victim upon
' 2 The law also mandates
her request emergency contraception."21
that "[t]he department shall respond to any complaint received
by the department concerning noncompliance... and shall periodically review hospital procedures to determine whether a hos'
pital is in compliance with the requirements."213
The law further attempts to prevent providers from imposing
barriers to EC provision: for emergency contraception that
needs to be taken in two doses (before the recent release of
"Plan B One Step," all EC pills were administered in two
doses),214 the law requires that "hospitals shall provide all subsequent dosages to the victim for later self-administration."215
Thus, hospitals cannot be in compliance if they provide patients
with only the first dose of the two-dose treatment. Though this
provision is no longer highly relevant now that EC is available in
one pill, it serves as an example of how legislation can expressly
prevent hospitals from imposing particular barriers to EC
provision.216
212
213

WIs.
WIS.

STAT.
STAT.

50.375(2)(c) (2007).
50.375(5) (2007).

See What is Plan B One-Step, http://www.planbonestep.com/ (last visited
Feb. 19, 2010).
214
215

WIs.

STAT.

50.375(2)(c)

(2007).

New Mexico also has a requirement about the administration of both
doses. N.M. STAT. ANN. § 24-1OD-3(B) (2009) ("The provision of emergency
contraception pills shall include the initial dose that the sexual assault survivor can take at the hospital as well as the subsequent dose that the sexual
assault survivor may self-administer twelve hours following the initial dose.")
216
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A survey conducted in Wisconsin in 2005 (two years before
the passage of the state's EC in the ER law) found that fortytwo percent of responding hospitals were not dispensing emergency contraception on-site.217 Of those not dispensing, only
about half referred patients to a pharmacy with a prescription
for EC.218 The Compassionate Care for Rape Victims (CCRV)
Coalition has also produced a toolkit to help Wisconsin emergency departments ensure that every sexual assault victim is offered EC when she receives treatment at a hospital.219 This
involvement of stakeholders, though not statutorily mandated, is
a powerful tool to ensuring compliance. The toolkit includes
facts about EC, guidelines to EC provision, a resource guide,
and even a model hospital protocol that hospitals could adopt to
ensure that they have a strong policy of EC provision.220 Giving
hospitals a model policy regarding EC provision, and especially
one that they can easily reproduce in their own policies, is a
helpful practice that advocacy groups in all EC in the ER states
22
should consider. 1
Despite the passage of Wisconsin's law and the hard work of
advocates, EC provision remains a problem in the state. In a
follow-up survey conducted by the CCRV to determine the impact of the EC in the ER law, the group found that 78% of hospitals reported that they "always" offer EC onsite, as compared

217 WISCONSIN

COMPASSIONATE

CARE

FOR

RAPE

VIc-rIMs

COALITION,

2005-2006 HIGHLIGHT REPORT, available at http://www.wiawh.org/media/
documents/ccrv/CCRV%20Survey%2OHighlight %2OReport %202006.pdf.
218 See id. 24 out of 46 hospitals referred patients to a pharmacy.
219 WISCONSIN

COMPASSIONATE

CARE

FOR

RAPE

VICTIMS

COALITION,

TOOLKIT (2006) available at http://www.wiawh.org/media/documents/ccrv/
CCRV%20Wisconsin%20Hospital%2OTool%2OKit.pdf.
220 Id.
221 Massachusetts' Family Planning Program similarly evaluates hospital policies and advises changes to ensure full compliance with the state's EC in the
ER law. Telephone Interview with Lenore Tsikitas, supra note 72.
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to only 58% in 2005.222 Though this statistic reflects a positive
change, the CCRV found that 22% of hospitals were still
noncompliant. 223 The survey showed that barriers to compliance
of the law included "lack of available resources" and "individual
provider beliefs or variations in provider practices." 22 4 Other
barriers included "unfamiliarity with the law" and "religious af225
filiation of hospital."
New Jersey's EC in the ER law also has a detailed complaintbased and proactive enforcement policy. The law requires the
commissioner of the Department of Health to "investigate every
complaint of noncompliance with the provisions of this act" and
to "determine, at least annually, whether an emergency health
22 6 It
care facility is complying with the provisions of this act."
also requires the commissioner to "prepare an annual report,
which shall be available to the public, summarizing the substantiated complaints, the actions taken.. .to address the complaints,
and the commissioner's findings concerning any pattern of failure to provide services." 227 Thus, New Jersey's law mandates
complaint-based enforcement, proactive enforcement, and a report to the public.
New Jersey's reporting scheme is different than Massachusetts' in that it requires the Department of Health to release a
report regarding EC compliance throughout the state, as opposed to requiring individual hospitals to report their own compliance. 228 Though it does not have the same effect of putting
the responsibility of reporting on individual hospitals, it does, at
least in theory, keep the Department of Health responsible for
222 WISCONSIN

COMPASSIONATE

CARE

FOR

RAPE

VICTIMS

COALITION,

2009-2010 SURVEY HIGHLIGHT REPORT, available at http://www.wiawh.org/
resourcecenter/informationclearninghouse/compassionatecare.aspx.
223 Id.
224

Id.

225

Id.
N.J. STAT. ANN. § 26:2H-12.6f (West 2007).
Id.
See MASS. GEN. LAWS ANN. ch. 111, § 70E (West 2011).

226
227
228
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reporting their investigations and findings, so that there is some
transparency in the enforcement system. Because the report is
public, it also allows advocates and general members of the public to inform themselves about which hospitals have had issues
with compliance, and which have provided more uniform care.
New Jersey's law also codifies the participation of stakeholders, requiring that the commissioner of the Department of
Health, "in collaboration with the Director of the Division on
Women, the New Jersey Coalition Against Sexual Assault and
the Sexual Assault Nurse Examiner program, shall develop, prepare and produce... written information relating to: emergency
contraception for the prevention of pregnancy." 229 Like Oregon
and Washington, New Jersey involves stakeholders-in this
case, advocates and nurses trained in working with sexual assault victims-in its development of written materials.
Washington, D.C.'s law, while appearing to require proactive
enforcement on its face, has thus far failed in terms of implementation. The law explains that the Department of Health is
responsible for ensuring compliance, and that failure to comply
"may result in a civil fine to be determined by the Mayor." 230
Further, the Fiscal Impact Statement for the bill clarifies that the
Health Regulation and Licensing Administration is responsible
for implementation.231 The fact that the statute tasks the Department of Health with compliance indicates that some form of
proactive enforcement was likely intended. However, because
the Department of Health has not implemented the policy,
D.C.'s law functions as though it has no enforcement
mechanism.

STAT. ANN. § 26:2H-12.6e (West 2007).
D.C. CODE § 7-2125 (LexisNexis 2011).
231 Memorandum from Natwar M. Gandhi, Chief Fin. Officer, Gov't of
D.C., to the Honorable Vincent C. Gray, Chairman, Council of D.C., Fiscal
Impact Statement: "Emergency Care for Sexual Assault Victims Act of
2008," (Nov. 24, 2008).
229

N.J.

230
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D.C.'s law requires the Health Care Facilities Division to enforce violations of the law within D.C. hospitals. 232 The Division

is responsible for conducting regular on-site surveys to monitor
and investigate hospital compliance with all laws including licensure, health, and safety regulations.233 Because the law charges
the Division with implementation,234 the inclusion of an EC in
the ER evaluation in the on-site licensing review that the Division already conducts regularly could be a successful and costeffective method of ensuring hospital compliance, and indeed,
seems to be what the law intended when it gave the Division
enforcement responsibilities.
However, investigators within the Division have not yet investigated compliance with the EC in the ER law, apparently because they do not know that the law exists or what it requires of
them. One investigator charged with conducting on-site hospital
evaluations explained that hospitals in D.C. are not required to
provide emergency contraception to sexual assault victims.235
When told about the District's EC in the ER law, the investigator admitted that, were there such a law, she would be the person in charge of regulating compliance.236
D.C.'s problems thus seem to be due in large part to a lack of
knowledge about the law, which was just passed in 2009. Lottie
McClorin, an advocate in South Carolina (where the EC in the
ER law has been in existence for ten years) suggests that raising
awareness about the requirements of an EC in the ER law takes
time and commitment on the part of advocates. 237 Carol PeThe Health Care Facilities Division is a part of the Health Regulation
and Licensing Administration responsible for implementation under D.C.
CODE § 7-2125 (2009). See HEALTH REGULATION AND LICENSING ADMINIS-

232

TRATION,

Health Care Facilities Division, http://hrla.doh.dc.gov/hrla/cwp/

view,a,1384,q,572526,hraNav,-33257-.asp (last visited Feb. 16, 2010).
233 Telephone Interview with Sharon Lewis, Investigator, Health Care Facilities Division (Nov. 24, 2009).
234 Gandhi, supra note 231.
235 Telephone Interview with Sharon Lewis, supra note 233.
236

Id.

237

Telephone Interview with Lottie McClorin, supra note 78.
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traitis, a leading advocate of EC in the ER in Pennsylvania,
agrees that educating hospital staff about EC in the ER laws and
how to comply with them is a major task that takes a lot of work
on the part of advocates. 238
Clearly, even laws with proactive enforcement cannot be successful if those charged with compliance are not aware that the
law exists. And even in states where proactive enforcement is
taking place, advocates and government agencies can still improve their policies to ensure the best possible access for sexual
assault victims.
Washington's taskforce and New Jersey's involvement of the
sexual assault advocacy groups and the Sexual Assault Nurse
Examiner program are good examples of how states have involved stakeholders in their EC in the ER schemes. Further, the
creation of model policies-as the Family Planning Program
does in Massachusetts-helps hospitals construct compliant policies and minimize confusion. Finally, proactive enforcement
laws can benefit from reporting requirements-either requiring
the hospital to report EC provision (as in Massachusetts)239 or
requiring the Department of Health to report on its investigations and findings (as in New Jersey).240
CONCLUSION

Ultimately, while the passage of an EC in the ER law signifies
a legislature's interest in the treatment of sexual assault victims
in emergency rooms, the mere passage of a law is not enough to
actually ensure that this care is provided. The lack of enforcement mechanisms in some EC in the ER statutes makes those
laws essentially powerless. And in states where enforcement is
entirely complaint-based, the responsibility is on victims, rather
than hospitals or state agencies, to be aware of the law's require238
239
240

Telephone Interview with Carol Petraitis, supra note 136.
See supra notes 190-191 and accompanying text.
See supra note 57 and accompanying text.
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ments and ensure that hospitals are complying. Finally, even
when a statute has an enforcement mechanism that is proactive
and powerful on its face, it is useless if the players on the ground
are not actually enforcing it.
States drafting EC in the ER legislation should consider potential compliance issues and include enforcement schemes in
their laws. The most effective enforcement scheme would include both complaint-based and proactive enforcement. Further, like New Jersey and Massachusetts, states should require
reporting of EC provision, either by the hospitals themselves (as
in Massachusetts) or by the Department of Health (as in New
Jersey). For states that have already passed EC in the ER laws,
it is essential that the laws are carried out with as much force as
intended-that is, that there is clear delegation of enforcement
responsibilities to the appropriate agencies. Even in cases where
a comprehensive enforcement scheme seems to be intended (as
in Washington, D.C.), or where proactive policy is actually detailed in the law (as in Minnesota), the laws will not be successful if those charged with implementation do not know about the
laws or are unwilling to enforce them. Finally, the involvement
of advocates in all stages of the EC in the ER process-including developing, implementing and monitoring the law-is key to
improving understanding about the needs of sexual assault victims and ensuring that the laws are as effective as possible. 241

241

See

PROVIDING

SURVIVORS,

EMERGENCY

CONTRACEPTION

TO SEXUAL

ASSAULT

supra note 26, at 3.

Volume 5, Number 1

Published by Digital Commons@DePaul, 2016

rail 2011

49

DePaul Journal for Social Justice, Vol. 5, Iss. 1 [2016], Art. 6

DePaul Journal for Social Justice

Volume 5, Number 1

https://via.library.depaul.edu/jsj/vol5/iss1/6

178

Fall 2011

50

